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HIEP HQI BAT PONG SAN ‘
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“VIV GOp Y dur thido Nghi dinhvé cdi tao,
xay dung lai nha chung cu’

HOA TOC Kinh gii: - Thi twéng Chinh phu
- B0 Xay dung

Hiép hoi Bat dong san thanh phd Ho Chi Minh (HoREA) rat hoan nghénh Bo Xay
dung da ling nghe, tiép thu cac ¥ kién phan bién cua Hiép hoi va cac chuyén gia, dugc cip
nhat vao ban du thao lan 4 “Ngh; dinh vé cdi tao, xdy dung lai nha chung cw” (dw thdo Nghi
dinh).

Pé gop phan dam bao tinh kha thi va sat véi tinh hinh thyuc tién, Hiép hoi xin dugc
gop Y kién mot sé nodi dung cua “dir thdo Nghi dinh”, nhu sau:

1/- Pé nghi bo sung giai thich tir ngir vao Piéu 3 “duw thdo Nghi dinh”:

1.1)- Pé nghi b sung dy 4n thuc hién “gigi phap quy gom mgz sé nha chung cw
trén cuing pham Vi dia ban cdp x& hodc cdp huyén” vao Khoan 3:

Hiép hoi dé nghi bo sung loai hinh du an thuc hién “gidi phdp quy gom mot s6 nha
chung cw trén cing pham vi dia ban cdp xa hodc cdp huyén” (quy dinh tai Khodn 4 Diéu
13 “dy thdo Nghi dinh”) vao Khoan 3 Diéu 3 “di thdo Nghi dinh” dé dam bao sy thong
nhat, déng b0, nhu sau:

“3. Dy dn cdi tao, xdy dung lai nhd chung cw la dir dn ndng cdp chdt lwong, mé rong
dién tich hodc diéu chinh co cau dién tich hién cé cia nha chung cu hodc dw an pha do de
xay dung mdi nha chung cuw va cdc cong trinh Xay dung khdc (néu c¢é). D dn cdi tao, xdy
dung lai nha chung cw bao gom dw dn cdi tao, xdy dung lai nha chung cu, ¥a dy dn cdi tao,
xay dung lai khu chung cw va duw dn thwe hién gidi phdp quy gom mét s6 nha chung cw
trén cung pham vi dia ban cdp x& hodc cip huyén”.

1.2)- Pé nghi b sung phwong thire “tai dinh ci tai dia diém khac” vao Khoan 4:

Hiép hoi nhan thiy, Khoan 4 Diéu 3 “du thdo Nghi dinh” chi giai thich “tai dinh cw
tgi ché” 1a chwa diy di, Vi chwa bao gom phuong thic “tai dinh cw tai dia diém khac”.

Do vay, Hiép hoi dé nghi bd sung phuong thirc “tdi dinh cw tai dia diém khdc thi c6
thé dwoc bo tri tai dy an xdy dung nha o0 tdi dinh cw hodc dw dn nha ¢ thwong mai trén
cung dia ban Cdp x&, néu dia ban cdp xa khong c6 nha ¢ nay thi bé tri trén cung dia ban
cdp huyén; truwong hop trén dia ban cdp huyén khéng cé nha é nay thi dugc bé tri tai duw
dn khdc trén dia ban cip huyén lin can” (quy dinh tai diém & Khodn 1 Piéu 20 “dy théo
Nghi dinh”) vao Khoan 4 Biéu 3 “dir thdo Nghi dinh” dé dam bao su thong nhét, dong b,
nhu sau:

“4. Tdi dinh cu tai ché [aviéc bé tri nha 6, dién tich khdc (Néu ¢é) cho té chire, ho gia
dinh, c& nhan thugc dién dwoc tdi dinh cu tai dia diém cii trong pham vi di dn cdi tao, xdy
dung lai nha chung cu.

Tdi dinh cw tai dia diém khdc 13 viéc bé tri nhd 6, dién tich khdc (néu cé) cho to
chirc, ho gia dinh, ca nhan thugc dién dwoc tai dinh cw tai dw an xay dung nha o tai dinh
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cw hogic dw &n nha ¢ thuwong mai trén ciing dia ban cdp xa, néu dia ban cdp x& khong co
nha ¢ nay thi bé tri trén cung dia ban cdp huyén; trwong hop trén dia ban cdp huyén
khdng c6 nha ¢ nay thi dwec bé tri tai de 4n khac trén dia ban cdp huyén 1an cgn”.

1.3)- Pé nghi bé sung giai thich “di¢n dwec tai dinh cw”, trong dé6 c6 doi twong la
ngudi cd hd khau ghép (hé ghép) trong clng cin hd caa chi sé hitu nha chung cw vao
Khoan 4:

Hiép hoi nhan thiy, “ngwéi si# dung nha chung cw” 1a “té chite, hé gia dinh, cé
nhan dang sir dung hop phap cdn hg, phan dién tich khac trong nha chung cir théng qua cac
hinh thize thué, muwon, ¢ nho, dwoc ity quyén qudn Iy sir dung hodc sir dung theo quyét dinh
Cia co quan nhd nude cO tham quyén”(quy dinh tai Khodn 7 Piéu 3 “dy thdo Nghi
dinh”), nhung khong phai tat ca “nguwoi si¢ dung nha chung cw” déu dwong nhién dwoc
bd tri tai dinh cw, hodc gidi quyét chd ¢ tam thoi, nhu trudng hop ngudi ¢ nhd, hoic thué
nha, muon nha caa cha s¢ hiru nha chung cu thi hai bén tw théa thuin giai quyét chd
&' trong thoi gian thuc hién du an cai tao, xay dung lai nha chung cu, nén khong thudc “dién
dwoc tai dinh cw”, giai quyét chd & tam thoi.

Nhuwng, d6i véi nguoi sir dung nha chung cw ¢6 hg khau ghép (hé ghép), phan lém
la do c6 quan hé huyét théng, hodc quan hé hdn nhan véi chi sé¢ hitu nha chung cw
va dang cw trd 6n dinh cing véi chi sé hitu nha chung cw, thi can phai c6 chinh sach
tai dinh cw, giai quyét chd & tam thoi khi thuc hién du 4n cai tao, xay dung lai nha chung
cu, nhu diém a Piéu 14 Nghij dinh 101/2015/ND-CP quy dinh: “Viéc b tri tdi dinh cu:
Dién tich, vi tri can hé méi chii s¢ hitu dwoe bé tri tdi dinh cuw (chii s¢ hitu khéng phdi tra
tien); dién tich, vi tri can hé méi ma chi sé hitu dwege mua thém (nNéu cd) trong truong hop
cdn ho cii ¢6 tir 02 hg khdu tré 1€n”.

“Dyr thao Nghi dinh” khong quy dinh co ché chinh sach cho phép chii sé hiru cin
h cii c6 “hg ghép” dwec mua thém cin hé tai dinh cw, thi sé bat cap, khong kha thi khi
trién khai thwe hién dw an cai tao, xay dung lai nha chung cw, do trén thuc té nhiéu cin
ho cii “né noi” ¢ thém céac ““hg ghép ”, nén rit can thiét bd sung vao “du thdo Nghi dinh”.

Tuy nhién, nham tranh tinh trang lgi dung chinh sach dé “tach hé” tran lan, Hiép hoi
dé nghi quy dinh trudng hop cin hd nha chung cu ¢6 “*hg ghép” dugc “chér” tai thoi diém
co quan nha nwéc c6 thaim quyén phé duyét phwong an bdi thwong, hd tro, tai dinh
cw cua du an cai tao, x@y dung lai nha chung cu, thi chu s¢ hiru nha chung cu nay chi dwoc
mua thém 1 cin hd tai dinh cu theo gia ban “dwoec tinh theo chi phi dau tw xay dung
phan bé trén 1m? san xay dwng nha chung cuw tai dinh cw céng véi 10% lgi nhudn dinh
miee theo quy dinh” (twong tir quy dinh tai diém a Khodn 1 Piéu 21 “dir thao Thong fe”).

Do vay, Hiép hoi dé nghi bd sung giai thich “Dién dwec tai dinh cw bao gom chii sé
hiu nha chung cw; nguoi siv dung nha chung cw ¢6 hg khdau ghép (hg ghép) tai thoi diém
co quan nha nwdéc c6 thdm quyén phé duyét phwong an boi thuwong, hé tre, tai dinh
cw”vao cudi Khoan 4 Didu 3 “dw thdo Ngh;i dinh” vahoan thién lai toan bd noi
dung Khoan 4 DBiéu 3 “du thdo Nghj dink”, nhu sau:

“4. Tai dinh cu tai ché 1a viée bé tri nha ¢, dién tich khac (néu cd) cho té chire, hé gia
dinh, c& nhan thugc dién dwoc tai dinh cu tai dia diém cii trong pham Vi dir &n cdi tao, Xay
dung lai nha chung cu.

Tai dinh cu tai dia didm Khac 13 viée bé tri nha é, dign tich khac (ndu c6) cho t4
chirc, hg gia dinh, ca nhan thugc dién dwoc tai dinh cw tai dw an xay dung nha o tai dinh
cw hodce dw an nha ¢ thwong mai trén cung dia ban cdp x&, néu dia ban cdp x& khéng co
nha ¢ nay thi bé tri trén cing dia ban cdp huyén; trwong hop trén dia ban cdp huyén
khong c6 nha ¢ nay thi dirgc bé tri tai dw &n kKhac trén dia ban cdp huyén 1an cdn.



Dién dwoc tai dinh cwbao gom chi sé hiu nha chung cuw; ngwoi siv dung nha
chung cw c6 hg khdu ghép (hé ghép) tai thoi diém co quan nha nude co tham quyén phé
duyét phwong an béi thuwong, hé tro, tai dinh cw”.

2/- Pé nghi sira d6i Khoan 6, Khoan 7, Khoan 9 Piéu 14 “dw thdo Nghj dinh”:

2.1)- P& nghi bd sung “truwong hop dién tich con lgi sau khi chia lén hon Y- dién
tich can hg I6n nhat thi duwge tinh ty 1¢ mgt phiéu biéu quyet ciia chai sé hiru” vao Khoan
6 Pidu 14 “du thde Nghi dinh”:

Hiép hoi nhan thay, Khoan 6 Piéu 14 “duw thao Nghi dinh” chi quy dinh “truong hop
dién tich con lai sau khi chia nho hon 7 dién tich can hg quy dinh tai diém nay thi khéng
tinh ty I¢ mot phieu bieu quyet cua chii so hitu”’, nhung chua quy dinh “trwong hep dign tich
con lgi sau khi chia lén hon Y2 dién tich can hé lon nhat thi dwoec tinh ty I1¢ mét phiéu biéu
quyét cua chu so hitu”.

Do vay, Hiép hoi dé nghi bo sung ndi dung (néu trén) vao Khoan 6 Piéu 14 “du thdo
Nghi dinh” dé minh bach va thuan loi trong khau t6 chirc thuc hién, nhu sau: “truwong hop
dién tich con lai sau khi chia l6n hon % dign tich cdn hé 16n nhdt thi dwee tinh ty 16 mat
phiéu biéu quyét ciia chii sé hitu; trieong hop dién tich con lai sau khi chia nhé hon % dién
tich cdan hé quy dinh tai diém nay thi khéng tinh ty 1é mér phiéu biéu quyét ciia chii sé hitu ™.

2.2)- Pé nghi bé sung “quyén ciia chii s¢ hitu nha chung cw dwoc yéu ciu diéu
chinh ngi dung phwong an béi thwong do doanh nghiép ldp” vao Khoan 7 Piéu 14 “dw
thdo Nghi dinh”:

Hiép hoi nhan thay, Khoan 7 Diéu 14 “du thdo Nghi dinh” chi quy dinh “cac chi s¢
hifu nha chung cur va doanh nghiép tham gia lia chon cd thé thong nhdt diéu chinh ngi dung
phurong &n béi thuong do doanh nghiép ldp”, nhung chwa quy dinh rd “quyén” cta chii S
hitu nha chung cw ¢6 “quyén” yéu cau diéu chinh ndi dung phuong an bdi thuong do
doanh nghi¢p lap va sau khi chu so hiru nha chung cu va doanh nghi€p thao luan vdi
nhau, thi cd thé s& di dén thong nhat ndi dung phuong an bdi thuong tot hon, dam bao dwoc
tinh kha thi.

Do vay, Hiép hdi dé nghi bo sung noi dung vé viéc chi sé¢ hiru nha chung cw
cO “quyén”yéu cau diéu chinhnoi dung phuong an bdi thuong do doanh nghiép
lap, vao Khoan 7 Diéu 14 “du thdo Nghi dinh”, dé dam bao dwge tinh kha thi do c6 sw
dong thuin cia c4c chi sé hiru nha chung cw va doanh nghiép, nhu sau:

“7. Trong quéa trinh liea chon chii dau tu, cdc chii S6¢ hitu nha chung cw ¢4 quyén yéu
cdu va thdo lugn véi doanh nghiép, dé thong nhdt diéu chinh néi dung phwong dn boi
thuong do doanh nghiép lap, nhung phai tuan thu ngi dung quy hoach da dwoc co quan co
tham quyén phé duyét va quy dinh vé ndi dung béi thuwong tai cdc Piéu 20, 21 va Piéu 22
Cua Nghi dinh nay”.

2.3)- Pé nghi sira ddi viéc cong nhan chia dau tw dw an cai tao, xay dung lai nha
chung cw tai Khoan 9 Piéu 14 “du thdo Nghj dinh”:

Hiép hoi nhan thiy, noi dung quy dinh “Trong Quyét dinh chdp thudn chii truong dau
tw diy dn, co quan nha niede cé tham quyén dong thoi chdp thudn nha dau tw da dwoc lwa
chon 1am chi dau tw die dn cdi tao, xdy dung lai nha chung cie” tai Khoan 9 Bidu 14 “dir
thdo Nghi dinh” khéng phl hep véi quy dinh cua phép luat vé& dau tu, phép luat vé xay
dung.

Bai I8, Piéu 29 Luat Pau tu 2020 va Piéu 29 Nghi dinh s6 31/2021/ND-CP chi quy
dinh co quan c6 thim quyén ban hanh vin ban “chdp thudn chi trwong diu tw dong thoi
vdi chdp thugn nha dau tw”, khéng hé quy dinh “Trong Quyét dinh chdp thudn chi tricong
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ddu tw duw &n, co quan nha nude c6 tham quyén dong thoi chdp thudn nha dau tw da dwoc
la chon 1am chi dau tu dir &n cdi tao, Xay dung lai nha chung ci”, nén phép luat vé dau
tu khong co hinh thire van ban nay.

Hiép hoi nhan thay, “14i” ndy twong tw nhu quy dinh “trong quyér dinh chdp thudn
chi trwong dau tw dong thoi Xac dinh nha dau tw d6 1am chi dau tw dw &n nha & thuong
mai” tai Khoan 5 Diéu 1 Nghi dinh 30/2021/ND-CP va ciing twong tw nhu quy dinh “trong
van ban chdp thudn chi trieong dau tw dong thoi xac dinh nha dau t d6 1am chi dau tw du
an nha ¢ xa hgi” tai Khoan 7 DPiéu 1 Nghi dinh 49/2021/ND-CP, ma phép luat vé dau
tu khong co hinh thirc van ban nay.

Hon nita, Khoan 2 Piéu 7 Luat Xay dung (Sita d6i) 2020 quy dinh “chi ddu tw 1a
nha ddu tw dwgec co quan cé tham quyén chdp thudn”.

Do vay, Hiép hoi d& nghi stra d6i Khoan 9 Piéu 14 “du thdo Nghi dinh” vé cong
nhan chu dau tu dy 4n dé dam bao sw théng nhat, dong bd cua cac quy dinh phap luat, nhu
Sau.

“9. Sau khi phwong dn béi thirong dwoc phé duyét, doanh nghiép dwoc lra chon 1am
chui dau tw cé trdach nhiém 1am thi tuc dé nghi chap thudn chi triong dau tw dw dn theo quy
dinh cia phdp ludt vé dau tw. NNA dau tw dwoc co quan nha nwde c6 thdam quyén chip
thudn chi trwong dau tw & chi dau tw dy én cdi tao, xdy dung lai nha chung cu”.

3/- Pé nghi sira d6i Khoan 1 Piéu 15 “dw thdo Nghj dinh” nham dam bao quyén
ciia chi sé hiru nha chung cw, phi hep véi quy dinh phap luit vé nha & va phap luat vé
dan su:

Hiép hoi nhan thiy, Khoan 1 DPiéu 15 “duw thdo Nghi dinh” quy dinh: “Déi Vdi trieong
hop quy dinh tai Khodn 3 Piéu 110 cia Ludt Nha & nhung khdng nam trong khu chung cue
thuge dién phdi cdi tao, xay dung lai ma khodng lua chon dwoc chii dau tw theo quy dinh tai
Piéu 14 cia Nghi dinh nay thi khdng tiép tuc thue hién duw an cdi tao, xay dung lai nha
chung ci” khdng phi hep véi cac quy dinh phap ludt vé nha é va phap luat vé dan su.

Bai 18, diém ¢ Khoan 1 Piéu 114 Luit Nha ¢ quy dinh: ““c) Truong hop doanh nghiép
bdt déng san tham gia gop von dau tw cdi tao, Xay dung lai nha chung cur thi chi sé hiru
nha chung cir va doanh nghiép théa thudn vé don vi 1am chi ddu tw” va Bo Luat Dan su
quy dinh chu sé hitu ¢6 03 quyén 13 quyén chiém hiru, quyén sir dung va quyén dinh doat.

Néu cac chi so hitu nha chung cu “khong lwa chon dwoe chii dau tw theo quy dinh tai
Piéu 14 cia Nghi dinh ndy” 1an nay thi lan khéc, vao thoi diém khac, gap doanh nghiép
khac lai co thé théng nhét lya chon duge chu dau tu.

Hiép hoi cho réng Viéc quyét dinh cé tiép tuc lya chon chu dau tu nita hay khong,
hoidc lua chon chu dau tu vao thdi diém ndo I1a quyén caa cac chi sé hiru nha chung cu.

Do véy, Hiép hoi dé nghi stra d6i Khoan 1 Biéu 15 “dw thdo Nghi dink”, nhu dé dam
bao quyén cua cha s& hitu nha chung cu, nhu sau: “(...) Péi Véi truong hop quy dinh tai
Khodn 3 Piéu 110 cua Ludt Nha & nhung khdng nam trong khu chung cu thuge dién phdi cai
tao, xay dung lai ma khong lwa chon dwoc chii dau tw theo quy dinh tai Piéu 14 cia Ngh;
dinh nay thi viée ¢ tiép tuc thuee hién du an cdi tao, xay dung lai nha chung cur hay khong
do cac cha sé¢ hitu nha chung cw quyét dinh”.

4/- Pé nghij sira d6i diém b, diém d va diém e Khoan 1; diém d Khoan 2 Piéu
19 “dur thdo Nghi dinh” vé quyén, trach nhiém ciia chi sé hiru nha chung cur:

4.1)- Pé nghi sira d6i diém b Khoan 1 Piéu 19 “du thdgo Nghi dinh”:



Piém b Khoan 1Piéu 19 “dw thdo Nghi dinh” chwa quy dinh diy dia Ccac
quyén cua chu sd hitu nha chung cu, trong d6 c6 quyén dwec tai dinh cw, dwoc giai quyét
chd & tam thei.

Hiép hoi dé nghi Piéu 19 “dw thdo Nghj dink” van giir lai chinh sach quy dinh tai
diém a Piéu 14 Nghi dinh 101/2015/NB-CP quy dinh: “Viéc bé tri tai dinh cu: Dién tich,
Vi tri can hg méi chi so hiku dwoc b6 tri tai dinh cur (chui so hitu khong phadi trd tién); dién
tich, vi tri can hg méi ma chi s¢ hitu dwge mua thém (néu co) trong truwong hop cin hé ci
cO tir 2 hé khdu tré 1€n”, cho phép chii sé hiru nha chung cw c6 “hé ghép” dwee mua
thém 1 ciin hd tai dinh cw theo gid ban “dwgrc tinh theo chi phi ddu tw xay dung phan bé
trén 1 m? san xay dung nha chung cw tai dinh cw céng véi 10% lgi nhudn dinh mirc theo
quy dinh”.

Nhung ciing d3 ¢c6 mot sé nha dau tw quan ngai vé hiéu qua dau tw cia dw an,
khong thu hit dwge sw quan tdm cia nhiéu nha diu tw, néu cho phép chii sé hiru nha
chung cwr ¢o “hg ghép” dwoc mua thém 1 can ho tai dinh cw.

Hiép hoi cho rang, quan ngai nay khong c6 co sé, bai 1&: (i) Moi chi phi dau tu,
trong dé c6 chi phi tai dinh cu, gidi quyét ché ¢ tam thoi déu duwoc tinh toan trong du an,
nén tinh khd thi @4 dwoc can nhdc Ky lwdng; (ii) Nha dau tw thuc hién dir &n ngoai muc tiéu
loi nhudn thi con ¢d muc tiéu x& hai, néu nha dau rw khéng quan tam dén muc tiéu xa héi
thi khéng nén @é xudr 1am chi dau tw dw &n cdi tao, xay dung lgi nha chung cu;
(iii) Trong hon 10 ndm qua, tai thanh pho Ho Chi Minh @4 ¢ hon 10 Tdp doan va doanh
nghiép bdt dong san tuw tao ldp quy ddt, khdng xin Nha nuwde hé tro, tw vay vén tin dung
thwong mai dé 1am cac dir &n nha & xa héi, ké cd dw &n nha ¢ x& hgi 100% cho thué va ciing
da c6 hon 15 doanh nghiép dang ky tham gia cac dy an cdi tao, xay dung lai nha chung cu.

Tuy nhién, dé tranh tinh trang loi dung chinh sach nay dé “tach hé” tran lan, Hiép
hoi d& nghi quy dinh truong hop can ho nha chung cu ¢6 nhiéu ““hg ghép” dugc “chot” tai
thoi diém co quan nha nwée c6 tham quyén phé duyét Phwong 4n bdi thuong, hd tro,
tai dinh cwcia du an cai tao, xay dung lai nha chung cu, thi chi so hitru nha chung cu
nay chi dwgc mua thém 1 can hg tai dinh cw.

Do vay, Hlep h01 dé nghi stra d¢6i Piém b Khoan 1 Diéu 19 “du thdo Nghj dinh” quy
dinh bo sung vé quyén ciia chii s¢ hitu nha chung cw, nhu sau:

““b) Purge lira chon hinh thite boi thuong, tai dinh cw, gidi quyét ché ¢ tam thoi theo
quy dinh cia Nghi dinh ndy; yéu cau chi ddau tw thanh todn tién chénh léch boi thirong (néu
c6) theo quy dinh ciia Ngh;i dinh nay. Chii sé hitu nha chung cur c6 hé khdu ghép (hé ghép)
dwoc mua thém 1 cdn hé tai dinh cuwr theo gia ban dwee tinh theo chi phi ddu tw xay dung
phan bé trén 1 m? san xay dung nha chung cw tai dinh cw céng véi 10% lgi nhudn dinh
mazc theo quy dinh”.

4.2)- Pé nghi sira d6i diém d Khoan 1 Piéu 19 “du thdo Nghi dinh”:

Hiép hoi nhan thiy, ndi dung diém d Khoan 1 Diéu 19 “dw thdo Nghi dinh” quy
dinh: “d) Pwoc mua nhd ¢ bé tri tam thoi trong truong hop nhd & ndy thuge dién dwoc ban
theo quy dinh ciia Nghi dinh ndy néu chii sé hizu khong c6 nhu cdu tai dinh cw theo quy
dinh cia Nghi dinh nay” la chwa chinh xac. Boi I€, chu s¢ hiru nha chung cu la chon mua
nha & b tri tam thoi, thay vi cho dei mét thoi gian dé dwec mua nha tai dinh cw, thue
chit ciing 1a @4 thé hién c6 nhu ciu tai dinh cu. Nén trong truong hop ndy lai cho
rang “cha sé hitu khong c6 nhu cau tai dinh cw” 14 khdng chinh xac.

Do vay, Hiép hoi dé nghi sta doi diém ¢ Khoan 1 Diéu 19 “dw thdo Nghj
dinh” & dam bao sy théng nhit, ddng bd cua cac quy dinh phap luat, nhu sau:



“d) Puoc mua nha ¢ bo tri tam thoi trong truong hop nha ¢ nay thuge dién duwoc
ban, theo chinh sach ap dung twong tw truwong hop mua nha tai dinh cw theo phwong an
béi thwong, hé tre, tai dinh cw dwoc co quan nha nwde ¢ tham quyén phé duyét theo quy
dinh ciia Nghi dinh nay”.

4.3)- P& nghj sira d6i diém e Khoin 1 Diéu 19 “du thdo Nghj dinh”:

Piém e Khoan 1 Diéu 19 “dw thdo Nghj dinh” quy dinh: “e) Puoc chuyén nhwong
hop dong mua bdn nhd ¢ tdi dinh cu, trie triong hop da dwoc mua nhd ¢ bé tri tam thoi theo
quy dinh tai diém @ Khodn ndy”.

Hiép hoi nhan thay, quy dinh “trie trwomg hop di dwee mua nha ¢ bé tri tam
thei” khong phu hep véi cac quy dinh phap luit, chwa dam bao quyén cia chi s hiru
nha &, trong d6 c6 trudng hop cha sé hitu nha chung cu dwge mua nha & bé tri tam thei,
thi nguwoi mua nha c6 quyén chuyén nhwong hep dong mua ban nha ¢ bé tri tam thoi
nay, theo quy dinh ctia Luat Nha ¢ va Luat Kinh doanh bat dong san.

Do vay, Hiép hoi dé nghi sta ddi Piém e Khoan 1 Diéu 19 “dw thdo Nghi
dinh” ¢ dam bao sw théng nhat, dong bd cua céc quy dinh phap luat va dam bao quyén,
lgii ich hop phap cia chi sé hitu nha chung cw khi mua nha ¢ tam thoi, nhu sau:

“e) Puoc chuyén nhwong hop dong mua ban nha ¢ tai dinh cu, nha ¢ bo tri tam
thoi dwoc mua theo quy dinh tai diém d Khodn nay”.

4.4)- Pé nghi sira d6i diém d Khoan 2 Piéu 19 “du thdo Nghi dinh”:

Piém d Khoan 2 Diéu 19 “du thdo Nghj dinh” chua quy dinh nop kinh phi bao tri
phan s& hitu chung ctia nha chung cu dbi voi trudong hop di duoc mua, thué mua nha ¢ bé tri
tam thoi, nén chuwa dam bao sy thdng nhat, ddng bd ciia cic quy dinh phép luat.

Do vay, Hiép hoi d& nghi bo sung vao diém d Khoan 2 Didu 19 “dw thdo Nghj
dinh”, nhu sau:

““d) Tham gia ldy y kién dé lira chon chii dau tw dir dn theo quy dinh tai Diéu 14 cia
Nghi dinh nay; tuan thi cdc néi dung cia hop dong mua, thué, thué mua nha ¢ tdi dinh cu da
ky két; ndp kinh phi bao tr phdn sé hitu chung ciia nha chung cw khi mua, thué mua nha & tdi
dinh cuwr, nha & bé tri tam thoi theo quy dinh ciia phdp ludt nhd 6.

4.5)- Pé nghi sira d6i Khoan 3 Piéu 19 “du thde Nghj dinh”:

Khoan 3 Biéu 19 “di thdo Nghi dinh” quy dinh “trach nhiém”, nhung chwa quy
dinh “quyén” cia nguoi sit dung nha chung cu.

Hiép hoi dé& nghi gitr lai chinh sach quy dinh tai diém a Piéu 14 Nghi dinh
101/2015/ND-CP quy dinh: “Viéc bé tri tai dinh cw: Dién tich, vi tri can hé méi chi sé hitu
duge bé tri tai dinh cuw (chi sé hiru khong phdi tra tién); dién tich, vi tri can hé méi ma chu
s¢ hitu dwoc mua thém (néu co) trong trieong hep cin hé cii co tir 2 hg khdu tré 1én”.

Tuy nhién, dé tranh tinh trang loi dung chinh sach dé “tach hé” tran lan, Hiép hoi dé
nghi quy dinh truong hop cin hd nha chung cu ¢6 nhiéu “hg ghép” duoc “chéor” tai thoi
diém co' quan nha nwéc c6 thim quyén phé duyét phwong an bdi thwong, hd tre, tai
dinh cw cta du an cai tao, xay dung lai nha chung cu, thi chu s& hiru nha chung cu nay chi
dwoc mua thém 1 can hg tai dinh cu.

Do vay, Hiép hoi dé nghi sira d6i Khoan 3 Diéu 19 “dir thao Nghj dink” dé dam bao
sw théng nhit, dong bé cua cac quy dinh phap luat va dam bao quyén, lgi ich hep phap
cua nguwoi Sir dung nha chung cw ¢ “hg ghép”, nhu sau:

“3. Nguoi sir dung nha chung cw thudc dién phdi phd d& dé cdi tao, xdy dung lai
duge bo tri tdi dinh cw theo quy dinh ciia Nghi dinh ndy va phdi thue hién cdc nghia vu,
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trach nhiém theo noi dung thoa thudn voi chu so hitu, quy dinh tai diém a, b, ¢, d. @ Khodn 2
Piéu ndy va thiee hién cdc trdach nhiém, nghia vu khdc theo quy dinh cia phdp ludt. Ngwoi
siz dung nha chung cw ¢6 hg khdu ghép dwec quyén tai dinh cw, gidi quyét ché 6 tam thoi
cung véi chi s¢ hizu nha chung cw theo quy dinh ciia Nghi dinh nay”.

5/- Pé nghi sira d6i Khoan 1 Piéu 21 “du thdo Nghj dinh”:

5.1)- P& nghi sira doi tiéu dé Khoan 1 Piéu 21 “du thdo Nghi dinh”:

Hiép hoi nhan thiy, Khoan 1 Biéu 21 “dir thdo Nghi dinh” c6 “bét cdp” nhu sau:

(1) “Bdt cdp” do tiu dé Khoan 1 quy dinh trudng hop chi sé hitu nha chung cu c6
nhu cau tai dinh cu tai chd, nhwng chwa bao gém trwong hop tai dinh cu tai dia diém
khac trén cung dia ban cip x4, hoidc trén cung dia ban cap huyén theo giai phap “quy
gom” mét sé6 nha chung cw, duoc quy dinh tai Khoan 4 Diéu 13 va diém ¢ Khoan 1 Piéu
20 “du thdo Théng tir”, nén can bo sung ndi dung ndy vao Khoan 1.

(2) Bén canh d6, Khoan 2 quy dinh “truong hop chu so hiru nha chung cuw khong co
nhu cdu tai dinh cu tai ch va chu dau tu 6 dién tich nha, ddt tai dia diém khdc dé bé tri tdi
dinh cw va chii s6 hitu c6 nhu cau thi dwoc bé tri tdi dinh cw theo co ché quy dinh tai Khoadn
1 Piéu nay”.

Pay chi 1a trwong hop “ngogi 16” do “hai bén” chi dau tw dw an va chi sé hiru
nha chung cu ty théa thuiin giai quyét. Boi 18, cum tir “chui ddu tir c6 dién tich nha, dat tai
dia diém khdc dé bo tri tdi dinh cw” 44 xac dinh 13 tai san nay |a tai san riéng, tai san
khac cua chu dau tu, khdng phai 12 nha tai dinh cw theo Phwong an bdi thuong, hd tro,
tai dinh cw cua du an cai tao, xay dung lai nha chung cu.

Hiép hoi nhéan thiy, cin sir dung cum tir “tai dinh cw” thay thé cho cum tir “tai dinh
cu tgi ché” tai tiéu dé Khoan 1 Piéu 21 thi phd hep hon.

Do vay, Hiép hoi dé nghi sira doi tiéu dé Khoan 1 Diéu 21, nhu sau:

“1. Phwong &n boi thuong, hé tro, tai dinh cw ap dung trong truwong hop chi sé
hizu nha chung cw ¢6 nhu cdu tai dinh cw dwoc thyee hién theo quy dinh sau ddy:”.

5.2)- P& nghi sira d6i diém a Khoan 1 Piéu 21 “du thdo Nghi dinh”:

Hiép hoi théng nhat véi noi dung co ché chinh sach vé boi thuong, hd trg, tai dinh cu
tai diém a Khoan 1 Diéu 21 “dw thdo Ngh;j dinh” va c6 d& xuat b6 sung thém, nhu sau:

(1) Hiép hoi dé nghi khuyén khich chi diu tw dw 4n thwe hién cac giai phap hé
tro cao hon cho chi sé hiru, ngwoi s dung nha chung cw so véi cac quy dinh cia Nghi
dinh nay.

(2) Hiép hoi dé& nghi sir dung tir “tdng 1 (tdng trée)” thay thé tir “tdng 17 dé théng
nhét cach hiéu trong trién khai thuc hién do dic thd ving mién.

Dong thoi, cling c6 mot sd trudng hop cin ho tang 2 (ldu 1) vira & vira kinh doanh
nhu toa nha chung cu cii hai t?mg tai duong Lé Loi, quan 1, thanh phé HO Chi Minh; hoac
nhitng vi tri c6 “lgi thé” nhu cdn hd g6c, nén can giao thAim quyén cho Uy ban nhan déan cép
tinh quyét dinh cho phU hop véi dic diém cua dia phuong.

Do vay, Hiép hoi dé nghi bo sung diém a Khoan 1 Diéu 21 “dir thdgo Nghi dinh” nhu
Sau.

““a) Cdn Cit VAo diéu Kién cu thé cia dir an tai tieng khu vuee, Uy ban nhan dan cdp
tinh quyét dinh hé 6 k béi thuwong tir 1 dén 2 lan dién tich siz dung cdn hé cii ghi trong Gidy
chitng nhdn duwoc cdp qua cac thoi ky hode dién tich du diéu Kién dé cdp Gidy chitng nhdn,
lam co sé dé chu dau tie \dp phuwrong &n boi thuong. Truong hop ¢6 dién tich ngoai dién tich
dwge ¢dng nhdn trong Gidy chimg nhdn hode ngodi dién tich du diéu kién dwoc cdp Gidy
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chitng nhdn thi thuee hién gidi quyét theo quy dinh cia phép ludt ddt dai. Dién tich can hg tai
dinh cw sau khi tinh theo hé sé k dwoe quy d@éi thanh tién va dirge néu rd trong phuong an
boi thuong, 1am co s dé Xac dinh gia tri hop dong mua ban, thué mua nha ¢ tai dinh cu va
nghia vu thanh toan tién chénh léch cia cac bén (néu c6). Khuyén khich chi dau tw dw 4n
theee hién cac gidi phap hé tre cao hon cho chi sé hitu, ngwoi siv dung nha chung cir so
vdi cac quy dinh ciia Nghi dinh nay”.

Poi véi cde chii s¢ hitu tang 1 (tdng trét) ma c6 danh dién tich nha @ kinh doanh
trieée thoi diém Nghi dinh ndy c6 hiéu lie thi hanh va dw an c6 bo tri mée phan dién tich dé
kinh doanh dich vu, thirong mai theo quy hoach dwoc phé duyés thi ngodi viée duwoc boi
thwong theo quy dinh tai diém ndy, néu cac chu sé hiru 6 nhu cau con dwoc mua hodc thué
mét phan dién tich san kinh doanh thwong mai, dich vu dé kinh doanh; gia ban phan dién
tich nay duwoc tinh theo chi phi dau tuw xay dung phan bé trén 1 m® san kinh doanh thwong
Mai, dich vu cong voi 10% loi nhudn dinh muc theo quy dinh, gia thué dién tich kinh doanh
dich v do cac bén théa thugn. Can cik vao tinh hinh thue té ciia dia phwong, Uy ban nhan
dan cdp tinh quy dinh cac vi tri can hé, dién tich khéc co lgi thé vi tri trong nha chung cw
dé c6 co ché, chinh sach hé tre' phil hop”.

6/- Pé nghi Chinh phii va Quéc hdi sém xem xét sira doi, bd sung mét sé diéu cia
Luat Nha ¢

6.1)- P& nghi sira ddi, b6 sung Khoan 3 Piéu 110 Luat Nha &, dé tao diéu Kkién
thwe hi€n cai tao, xdy dwng lai nha chung cu:

Khoan 3 Biéu 110 Luat Nha & quy dinh: “3. Nha chung cu khong thuge dién quy dinh
tai khodn 1 va khodn 2 Diéu ndy nhung dwoc tét cd cac chi s¢ hitu thong nhdt pha dé dé xay
dung lai nha chung cuw méi thdng qua Héi nghi nha chung cu”.

Hiép hoi nhan thay, quy dinh phai c6 tit ca 100% chu sé hitu nha chung cu dong
la khdng kha thi, khdng sat véi thwe tién, ma nén quy dinh “quyér dinh phéa dé nha chung
cw phdi dwoc téi thiéu 2/3 téng sé chi sé hitu nha chung cw, khu chung cw dong
y”, tuong tu nhu Khoan 2 Piéu 89 Luat Nha ¢ 2005 quy dinh: “2. Viée phéa d& nha chung cue
ciia nhiéu chi s¢ hitu theo nhu cdu thi phdi dwec hai phdn ba téng sé chi sé hitu nha
chung cw dong V.

Do vay, Hiép hoi dé nghi stra doi, bo sung Khoan 3 Didu 110 Luat Nha ¢ 2014 nhu
sau:

“3. Nha chung cu, khu chung cw khong thugc dién quy dinh tai khodn 1 va khodn 2
Piéu ndy nhung dwoc téi thiéu hai phdn ba cac chi sé hitu théng nhdt pha dé dé xay ding
lgi nha chung cu mai thdng qua Hgi nghi nha chung cue”.

6.2)- P& nghi sira doi, bé sung Khoan 4 Piéu 23 Luat Nha & 2014, dé dam bao
tinh théng nhat, déng b véi cac quy dinh ciaa Luat DPat dai 2013:

Hiép hoi nhan thiy, Khoan 1 va Khoan 4 Diéu 23 Luat Nha ¢ 2014 da bé sot, khong
Cﬁng nhan chi diu tw dw 4n nha ¢ thwong mai dbi véi cac truf(‘mg hop nha dau tu d4 co
quyén sir dung dat, c6 100% dat nong nghiép, hodc 100% dét phi nong nghiép khong
phai 1a dat &, do d4 “nhdn chuyén quyén sir dung ddt thdng qua nhdn chuyén nhirong quyen
sit dung dat, dwoc chuyén muc dich sir dung dat theo quy hoach, ké hoach sir dung dat da
duge co quan nha nude c6 tham quyén phé duyét, dé thuee hién die &n dau te” theo quy dinh
tai cac Diéu 58, 169, 191, 193 Luat D4t dai 2013.

Cin cir Khoan 1 va Khoan 4 Diéu 23 Luat Nha ¢ 2014 nén Khoan 5 Piéu 1 Nghi dinh
30/2021/ND-CP (sira doi, bo sung Piéu 18 Nghj dinh 99/2015/ND-CP) khong cdng nhin
chit ddu tw dw &n nha & thwong mai ddi véi cac trudng hop nha dau tu di cd quyén Sir
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dung dat, d3 c6 100% dat nong nghiép, hoic da cd 100% dit phi nong nghiép khong
phai 12 dat &, gay thiét hai cho nhiéu doanh nghiép va Iam cho thi truong bat déng san
bi sut giam nguén cung du &n va thiéu trim trong san pham nha & vira tui tién.

Do vay, Hiép hoi dé nghi stra doi, b sung Khoan 4 Biéu 23 Luat Nha ¢ 2014, chi sira
mdt chik, sir dung chir “ddt” thay thé chix “ddt 6”, d¢ dam bao sy thdng nhét va dong bo cua
cac quy dinh phéap luat, nhu sau:

“4. Nhdn chuyén nhwrong quyén sir dung ddt theo quy dinh ciia phap ludt vé dat dai dé
xay dung nha ¢ thuong mai”.

Tran trong kinh trinh!

Noi nhdn: TM. BAN CHA]? HANH HIEP HOI
- Nhu trén; CHU TICH

- B6 Tw phdp; Bé Ké hoach Pau tu;

Bo Tai nguyén Moi truong;

Bo Giao thong Van tai; o .

Ngan hang Nha nudc, (da ky va déng déu)
- Uy ban nhan dan TPHCM,;
- Ban Chdp hanh Hiép héi; A s A
- Qly vi Hpi vién: Lé Hoang Chau
- Luu VP. DTDD: 0903 811 069

Email: lehoangchaul954@gmail.com



